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1. Berne Convention for the Protection of Literary and Artistic Works (1886).

2. Goldstein, Paul (2001) International Copyright: Principles, Law , and Practice. 3nd ed. New York: Oxford Univer-
sity Press. p184.
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1. TRIPS Agreement on Trade-Related Aspects of Intellectual Property Rights (1995).
2. WIPO Copyright Treaty (WCT) (1996).
3. Emerson v. Davies, 8 F.Cas. 615,619 (C.C. D. Mass.1845) (No.4, 436).

4. White v. Samsung Elecs. Am., Inc.,989 F.2d 1512, 1513 (9th Cir. 1993).
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1. Edward Samuels, The 1dea-Expression Dichotomy in Copyright Law, 56 TENN. L. REV. 321, Copyright (c) Ten-

nessee Law Review Association, Inc. The University of Tennessee (1989).
2. Idein.
3. Idea.
4. https://www.merriam-webster.com/dictionary/idea (last visited: 19/2/2023).
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6. https://www.merriam-webster.com/dictionary/expression (last visited: 19/2/2023).
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1. Mihalek Corp. v. State of Michigan, 814 F.2d 290, 294 (6th Cir. 1987); Johnson v. Donaldson, 3 F. 22, 24
(C.C.S.D.N.Y. 1880).

2. Nimmer.
3. Gund, Inc. v. Smile Int'l, Inc., 691 F. Supp. 642, 644 (E.D.N.Y. 1988).
4. Jones. Richard H. The Myth of 1dea/Expression Dichotomy in Copyright Law. p 566.

5. Harper& Row, 723 F.2d at 203; Gordon v. Weir, 111 F. Supp. 117, 122 (E.D. Mich. 1953), aff'd, 216 F.2d 508 (6th

Cir. 1954).
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2. Originality.

3. Laddie, Hugh (2000). The Modern Law of Copyright and Designs. 3rd ed. London: Butterworths.p.212.

4. Bently, Lionel & Sherman, Brad (2014). Intellectual Property Law. 4th ed. Oxford University Press. p184.

5. Ocasio, S.(2006). “Pruning paracopyright protections: Why courts should apply the merger and scenes faire doctrines
at the copyrightability stage of the copyright infringement analysis”. Seton Hall Cirewit Review, 3(1), p. 306. 303-338.
6. Baker v. Selden, 101 U.S. 99 (U.S.:Supreme Court, 1879):
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7. Colston, Catherina & Galloway, Jonathan. Modern Intellectual Property Law. Op.cit. p 287; Groves, Peter (2011). A
Dictionary of Intellectual Property Law. Edward Elgar Publishing. p 151.

8. Bradley.
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1. Vaver, David (2002). Principles of Copyright, Cases and Materials. WIPO Publication No855 (A/E/F). p17.
2. Jessica Litman, “The PublicDomain”, Exmory Law Yourna\, Fall, 39 Emory L.J. 965,992 (1990).
3. Sayre v. Moore, 102 Eng.Rep. 138, 1401.6(1785) (Lord Mansfield),
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1.Ralph S. Brown, “Eligibility for Copyright Protection: A Search for Principled Standards”, MINNESOTA LAW
REVIEW, Vol.70:579 ((1985, p 596.

2. William M. Landes & Richard A. Posner, “An Economic Analysis of Copyright Law”, The Journal of Legal Studies,
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3. Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 214 F.2d 487, 489 (2d Cir. 1960).
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Idea or Expression, That's the Question!

(Principle of Idea-Expression Dichotomy Revisited)

Sayed Hossein Noori'
Zeinab Shabani®
Fatemeh Shabani’®

Abstract

In cases of infringement of literary and artistic works, courts usually examine the nature of
the similarities between the plaintiff and defendant’s claims to determine whether what is copied
is an unprotected “idea” or a protected “expression”. This distinction between idea and expression
in copyright protection represents the principle of the idea-expression dichotomy that has been
accepted as the basis for protection in all systems of literary and artistic creation. According to this
principle, copyright is protected in its expressive form, and the idea alone is not protected. How-
ever, the common view of an idea as something that exists in the human mind and has not been ex-
ternally expressed effectively excludes from copyright protection ideas that are so original and or-
ganized that they can be said to be the result of the explorations of a unique mind. The present study
attempts to provide judges with an evolved criterion in line with the necessities of future literary
and artistic progress by applying a descriptive-analytical method in re-examining the idea-ex-
pression duality in determining what is permissible for copying. It concludes that considering an
idea as an absolute part of the public domain is unacceptable due to its harmful consequences, and
that certain types of ideas should be protected.

Keywords: Literary and Artistic Property, Idea-expression Dichotomy, Infringement, Idea,
Expression
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